The quest for environmental protection alongside economic development has been one of the prominent themes of political and legal discourse for several decades. This article examines the extent to which the principle of sustainable development (introduced under the Rio Declaration 1992) as a conceptual framework for balancing these competing goals has been integrated within the international investment law regime. It does this by examining decisions of investment tribunals on disputes relating to the legitimacy of government measures on environmental grounds. The analysis evidenced a lack of clear principles and mechanisms for balanced consideration of all competing interests; with the outcome being generally the subordination of environmental concerns to the protection of investors' economic interests under international investment law. This supports criticism that although sustainable development has become one of society's most sought-after goals, progress towards achieving this has been frustratingly slow. Against this background, the article goes on to determine whether the outcomes from the hugely anticipated Rio+20 Conference provided a framework or mechanisms that could promote sustainability integration in investment arbitrations. The article fi nds that while the outcome document from the main Rio+20 Conference did not provide such a framework, the Declaration from the Judge's Conference, which was organised by UNEP and held simultaneously in Rio, provided some principles and mechanisms that, if fl eshed out, could contribute towards better integration of sustainability in the investment regime.
INTRODUCTION
Reconciling the apparent confl icts between environmental and economic concerns in the quest for development has been a key challenge since the problem fi rst came to prominence at the United Nations Conference on the Human Environment 1972. 1 The principle of sustainable development was proposed by the World Commission on Environment and Development in 1987 2 as a conceptual framework for addressing the challenge. This was L A W R E V I E W
-------------------------------------------22 -------------------------------------------
E N V L R E V 1 6 ( 2 0 1 4 ) 2 1 -4 1 adopted at the fi rst Rio Conference in 1992. 3 The resulting Rio Declaration required governments, at both national and international levels, to put in place legal mechanisms required to achieve the goal of sustainable development. 4 In light of its origin, environmental protection and the rational use of natural resources is a central component of the sustainable development principle which comprises three main pillars (environment, social and economic). 5 Principle 4 of the 1992 Rio Declaration clearly recognises this when it provides that 'in order to achieve sustainable development, environmental protection shall constitute an integral part of the development process and cannot be considered in isolation from it'. 6 Thus, what is envisaged is a mechanism that integrates all three components within the development paradigm. The current global economic order is predicated on the pursuit of economic growth, which is largely dependent on international trade and investment. Transforming the governance of these regimes, 7 in particular by more effectively integrating environmental, social and economic concerns, is therefore crucial to the achievement of sustainable development. 8 In furtherance of this, Agenda 21 specifi cally recognises the need for states to 'strengthen the relationship between existing international instruments or agreements in the fi eld of environment and relevant social and economic agreements or instruments'. 9 This was a notable paradigm shift from the traditional 'environment-only' approach of laws and policies, to a new system referred to as the 'law of sustainable development' wherein environmental, social and economic considerations co-exist equally and simultaneously. 10 However, implementing this new integrated approach, particularly in terms of how best to address tensions between its three recognised pillars, remains problematic, perhaps because the meaning and ambit of the principle of sustainable development are essentially This sentiment has been reiterated in paragraph 4 of the 2012 Rio+20 outcome document, The Future We Want, which provides, inter alia, that '… promoting sustainable patterns of consumption and production and protecting and managing the natural resource base of economic and social development are the overarching objectives of, and essential requirements for sustainable development'. Available at: http:// sustainabledevelopment.un.org/futurewewant.html (last accessed 30 August 2012). 7 Although it has been questioned whether sustainable development, with environmental and social concerns as its core premise, can even be achieved within the current global economic system. See G. As popularised by the Brundtland Commission's defi nition, which denotes sustainable development as a 'path that meets people's needs in a way that the social, economic and environmental stock on which that development depends is not depleted in the process'. 
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E N V L R E V 1 6 ( 2 0 1 4 ) 2 1 -4 1 contested. 11 Consequently, while there has been a considerable increase in the number of laws and policies on specifi c environmental concerns (and institutions to drive these) at both national and international level, 12 the integration of sustainable development into legal frameworks primarily focused on economic growth, such as international trade and investment, has been slow, patchy and tentative. While environmental and social issues have been introduced into legal instruments in these regimes, the provisions are drafted in a broadly hortatory and aspirational manner rather than the mandatory protections granted to economic interests. This prioritises economic considerations, with environmental and social concerns assuming an ancillary role. 13 Within this context, the decisions of arbitral tribunals play a crucial role in the development of the jurisprudence on sustainable development and the practical integration of its three pillars in these regimes. Regrettably, however, there are no guidelines or implementation mechanisms that ensure adequate and consistent recognition of the environmental and social components of sustainable development by these tribunals. This is still the case even after another UN conference (the World Summit on Sustainable Development) held in Johannesburg in 2002, ten years after the fi rst Rio Conference, focused specifi cally on the challenge of implementing the principles of sustainable development. 14 What, then, are the implications of this gap for achieving sustainable development and to what extent, if any, has the recent Rio+20 Conference 15 addressed these concerns? This article critically explores these questions through an analysis of one of the main international economic law regimes -international investment law -and, in particular, the jurisprudence arising from arbitral decisions related to disputes over environmental matters. The focus on environment only, rather than both the social and environment components, is to enable in-depth analysis of the cases. International investment law, along with its associated arbitral decisions, provides a germane and instructive case study within the context of the focus of this article. Foreign investment undeniably drives the process for economic development in the current world economic order, plays a signifi cant role in most countries' economies, and has been the largest source of external fi nance for 
developing countries over the last two decades. 16 The main recipient of such investment in developing counties has often been the natural resources sector, which is known to carry signifi cant environmental and social risks. As the next section will demonstrate, there are a plethora of Bilateral Investment Treaties (BITs), 17 as well as some regional treaties, 18 but there is, as yet, no international instrument on investment which provides a binding framework for integrating sustainable development into international investment law. 19 Consequently, outcomes from arbitral decisions provide a lens though which the integration of environmental concerns into the regime may be ascertained. Furthermore, the international governance of foreign investments tends to circumscribe, at least in some respects, sovereign-state action within their domestic jurisdiction. Meanwhile, the lack of fi rm obligations under international law and the fi erce competition for foreign investment, especially among developing countries, has substantially strengthened the position of the foreign investor in relation to host states. 20 Although developing countries are far more susceptible to the power of multinational corporations (MNCs), the 2008 global fi nancial crisis revealed that even the major developed economies had failed to regulate MNCs effectively, especially those in the fi nancial sector. 21 This article comprises fi ve parts. Following this introduction, section two provides a brief overview of international investment law, followed by a more in-depth analysis of investment arbitral tribunals' decisions on environment-related matters in section three. Section four evaluates the implications of this analysis for the goal of achieving sustainable development. Section fi ve then provides an assessment of the outcomes from the two conferences in Rio 22 in the light of the stated aims of this article (that is, to identify possible 'mechanisms' by which courts and tribunals may adopt a broader and more consistent interpretative approach to environmental concerns in investment decisions in line with the goal of achieving sustainable development). Section six concludes.
INTERNATIONAL INVESTMENT LAW
Foreign investment has burgeoned, particularly over the last three decades, partly as a result of the great number of investment agreements designed to protect foreign investors 16 
from the substantive protections granted to investors even where serious environmental concerns may be at stake. 34 Foreign investment protection mechanisms continue to grow rapidly. These include dispute settlement mechanisms 35 which do not require the exhaustion of local remedies 36 but allow foreign investors to seek arbitration under the substantive reliefs mentioned above where there is loss or interference with their foreign investments. Equally significant is that these investor-state arbitrations under international investment law have brought to bear the various overlaps and interactions between international investment law and international rules derived from other domains of international law. 37 As noted earlier, current international investment law does not offer a systematic set of rules that can be applied to decide disputes which are predicated on environmental concerns resulting in international investment tribunals justifying their reasoning in diverse ways and arriving at differing conclusions or outcomes. 38 This is set against the background of the increasing use by foreign investors of protectionist mechanisms, such as investment arbitration, to challenge host state regulatory actions in the environmental and social sphere as a breach of foreign investment protection rules. 39 Investment disputes under the North American Free Trade Agreement (NAFTA) include host state regulations on environmental protection, public safety, human health and the regulation of water and sewage concessions which were deemed to impact on foreign investment property. 
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Based on matters of arbitral jurisdiction and other key factors 41 in an investment dispute, the concept of indirect expropriation or FET may override an environmental claim, thereby posing serious concerns for attaining the goal of sustainable development. If governments are unduly held liable for the impact of regulations made for valid publicpolicy purposes, they will restrict the exercise of their sovereign regulatory obligations for the benefi t of their citizens owing to potential claims for breach of investment protection rules -the 'regulatory chill'. 42
INVESTMENT-ENVIRONMENT DECISIONS
This section explores some investment-environment decisions to ascertain whether there is a logical framework by which tribunals assess the legitimacy of governmental measures to protect the environment. Environmental concerns are the basis for host state'S action in all the cases selected for this analysis. For reasons of consistency and because they have given rise to more cases centred on environmental concerns, the analysis focuses mostly on disputes under NAFTA. Even though NAFTA is a tripartite treaty and therefore binds only Mexico, Canada and the United States of America, its arbitrations break ground into unchartered investment dispute terrains -including environmental concerns -and thus offer a reference point for other investment tribunals (albeit with the recognition that there is no binding rule of precedence in investment arbitration). 43 Of about ten cases on environment-investment disputes, the discussion that follows focuses on seven which encapsulate the main approach adopted by investment tribunals. Following an overview of the cases and analysis of the decisions, the article will attempt to identify common themes, with the intention of drawing out some conclusions.
41 A key problem in the investment treaty fi eld is that the balance of power between treaty parties and tribunals concerning the authority to interpret investment treaties is uneven. In theory, treaty parties are supreme when creating the law and tribunals are supreme when applying it in particular cases. In practice, this separation is never complete. How treaty parties interpret and apply the law affects what tribunals decide in particular cases. In addition, tribunal awards, in particular cases, informally contribute to the interpretation, and thus the creation, of the law. 
NON-AFFIRMATION OF ENVIRONMENTAL PURPOSE UNDERLYING GOVERNMENT MEASURE
In Santa Elena v Costa Rica, 44 the investor, Santa Elena Corporation, acquired property. It undertook various fi nancial and technical analyses after which it designed a landdevelopment project comprising a tourist resort and a residential community. However, because of the negative impact on a wide variety of tropical wildlife and in light of its international environmental obligations, the Costa Rican Government issued an expropriation decree for the property. The investors did not object to the expropriation, but contested the amount of compensation offered by the government and fi led for arbitration under the ICSID process. 45 The tribunal focused only on the obligation to pay compensation and did not consider the environmental merits, considering the international source of the obligation to protect the environment to be irrelevant. 46 It refused to examine the evidence submitted by the Costa Rican Government concerning its international obligations to preserve the confi scated property, 47 stating that:
expropriatory environmental measures no matter how laudable and benefi cial to society as a whole are … similar to any other expropriatory measures that a state may take in order to implement its policies: where property is expropriated, even for environmental purposes, whether domestic or international, the state's obligation to pay compensation remains. 48 From this ruling, the Santa Elena award clearly establishes that the purpose of the governmental measure -protecting the environment and competing international obligations in this case -does not alter the legal character of the taking for which adequate compensation must be paid.
Metalclad v Mexico, is rather more convoluted. 49 The investor was operating a waste landfi ll in the city of Guadalcazur, Mexico, based on a previously received authorisation and a landfi ll-operating permit from the federal authority, without obtaining the required municipal construction permit. 50 During the landfi ll inauguration day, demonstrators blocked the entrance 51 and the municipality rejected the construction permits for, among other things, community opposition and the adverse environmental impact of the landfi ll operation. 52 Further attempts were then made to reconcile the interests of both parties. Institute (INE) that, while no municipal permit was required, it would facilitate amicable relations to secure such a permit, which could not be denied by the city. Both INE's president and the director-general of the Mexico Secretariat of Urban Development and Ecology (SEDUE) advised Metalclad that, except for a federal operating permit, all required permits for the facility had been secured by Coterin, the Mexican company from which it bought the site. In addition, early 1995 saw the University of San Luis Potosi issuing a study on the landfi ll's environmental impact, fi nding that proper engineering would make the landfi ll site suitable. A similar conclusion was reached by PROFEPA, the independent federal offi ce for environmental protection. 51 See Metalclad, above n. 49 at para. 18. 52 Ibid. at para. 49.
However, the event that led to the arbitration was brought about by the state Governor who, nearing the end of his term of offi ce, issued a decree establishing a protected natural area that included the landfi ll site, thereby effectively preventing its operation, without reference to the municipal permit. Metalclad consequently fi led for arbitration under NAFTA, claiming a breach of Articles 1110 (expropriation) and 1105 (minimum standard of treatment) and requested a compensatory claim for such breaches. 53 The tribunal came to the conclusion that Metalclad had been denied FET because the municipal government had no authority to deny the construction permit on environmental grounds. Crucially, the tribunal went on to rule that the purpose of a government measure need not be considered in this regard and, as such, its test for expropriation was solely focused on the extent of the interference with property rights. 54 While the concept of legitimate expectations was elucidated throughout the Metalclad ruling in that Mexico did not set out lucid and clear procedures for a foreign investor, it is notable that the tribunal did not elaborate on the environmental aspects of the dispute.
In particular, it is not clear how, and on what basis, the foreign investor might reasonably expect regulatory interference in an investment with such serious negative environmental impacts. Perhaps understandably, the convoluted history of the case appears, prima facie, to refl ect the political dimensions of the dispute. However, it is noteworthy that, just as in Santa Elena, the tribunal decided not to examine the purpose of the government measure or its environmental connotations.
It may, therefore, be safe to conclude that, as in Santa Elena, the tribunal would have come to the same conclusion regardless of the evidence on environmental grounds leading to the government measure. Thus, both Metalclad and Santa Elena augur badly for the principle of environmental sustainability within the investment dispute resolution regime, creating concerns amongst environmentalists and government offi cials, not only in the NAFTA countries but other legal regimes based on the same rules of investment protection.
The 'regulatory chill' that could result from such decisions is exemplifi ed in Ethyl v Canada, 55 which resulted from a ban by the Canadian government of a fuel additive (MMT) 56 used to provide octane enhancement for unleaded gasoline because of health concerns. 57 Ethyl, a manufacturer and distributer of MMT, was affected by this ban and consequently contested it under NAFTA. Ethyl argued that the ban constituted a breach of the expropriation, national treatment and performance requirement rights afforded by the NAFTA agreement. With the strong, although contested, arguments made by Canada found 'compelling evidence of neurotoxicity associated with low-level occupational exposure' to manganese in the air. After fi nding that a gasoline additive was a health risk, Canada drafted a bill to ban the interprovincial transportation of the chemical.
about the environmental and public health risks 58 posed by MMT, it is insightful that Canada agreed to rescind the MMT ban, paid Ethyl in excess of $19million and took the unprecedented step of issuing a statement that MMT was neither an environmental nor a health risk.
Another recent dispute in which the tribunal recognised the essential nature of the environmental concerns, yet found that government measures in pursuance of them breached certain investment rights, is the Marion Unglaube v Costa Rica dispute under the International Centre for Settlement of Investment Disputes (ICSID) rules. 59 The claimants, Marion and Reinhard Unglaube, owned properties located in Playa Grande, an important site at which female leatherback turtles laid their eggs. 60 Given the endangered status of this species, and its well-known reputation as an ecotourism destination, Costa Rica announced its intention to create a national park in the area and pursued this objective through a succession of legal, administrative and court-ordered measures, the stated purpose of which was to bring the park into existence. 61 The legitimacy of such environmental concerns was acknowledged by both parties. They disagreed on the scope of the rights of the Costa Rican Government either to take the property of private landowners or to regulate their use of particular properties. 62 The claimants thus alleged, among other things, expropriation and a breach of FET. 63 In its ruling, the tribunal affi rmed the strong, undisputed environmental considerations, recognising that the '. The implication of these cases is that the overpowering nature of investment protection rules -in this case the broad defi nition of the right of 'expropriation' in NAFTA -creates tensions between investment and environmental protection, especially as it has become one of the most cumbersome investment rights to defi ne and predict. The fact that in Ethyl, Canada could not ban suspected chemical components outright in favour of proven, safer alternatives (which, under international environmental norms would be considered to be in line with the precautionary principle) 66 is testament to NAFTA's effectiveness in constraining the regulatory power of states to act in the public good. This refl ects an 
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E N V L R E V 1 6 ( 2 0 1 4 ) 2 1 -4 1 economic-over-environment scenario, which is precisely the situation that environmentalists and regulators both fear: the 'regulatory chill' effect. 67
AFFIRMATION OF ENVIRONMENTAL PURPOSE UNDERLYING GOVERNMENT MEASURE
There have also been instances where tribunals have looked to the purpose of the measure in deciding whether or not investment protection rules have been breached. Methanex v United States serves as a prime example. The facts of the dispute were that California, through an executive order, had called for a phase-out of methyl tert-butyl ether (MTBE) in gasoline, in line with report on the ill-effects of MTBE by the University of California. 68 Interestingly, in addition to confi rming the ill-effects of MTBE, the report recommended that California phase out MTBE over several years, rather than implement an immediate ban. 69 Methanex, in turn, fi led an investor-state dispute challenging the Californian measure on the grounds that it was tantamount to expropriation as well as being discriminatory. 70 In rejecting the claim, the tribunal recognised that the environmental measure adopted by the host state did not amount to expropriation and found that the regulation was one of general application, in the public interest, scientifi cally justifi ed, and accomplished with due process. As such, the tribunal concluded that 'the California ban was a lawful regulation and not an expropriation'. 71 Although it has been lauded by environmentalists, the judgment has been heavily criticised on the ground that the tribunal did not give clear guidelines as to the amount of discretion the host state had to decide on the signifi cance of the environmental concerns.
A similar investment dispute, which upheld the environmental legislation, was the dispute in Chemtura v Canada. 72 75 Ibid. at para. 49. Since then, it has been designated as a possible carcinogen and environmental contaminant and identifi ed as the cause of various additional negative health consequences in humans and animals, including death. The chemical has been banned or had its use restricted in numerous countries. However, Canada has merely restricted its use. Thus, while lindane was no longer permitted to be used in pesticides in Canada, it is still an active ingredient in shampoos used to treat head lice: above n. 72, para. 47. Japan, Germany, New Zealand, Austria, Brazil and Norway have all banned lindane.
Chemtura, a US-based investor, manufactured a lindane-based pesticide used to treat canola seeds and alleged that Canada had violated numerous NAFTA provisions when it banned the product for use as a pesticide. The investor argued that the ban, inter alia, breached the FET standard and was also an expropriation and claimed compensation for losses attributed to the ban.
On the grounds of expropriation, 76 the tribunal alluded to the assertion that the lengthy regulatory process and related decision were acceptable and, considering the worldwide treatment of lindane, Canada was well within its rights to ban its use as a pesticide. 77 It also stated 'the evidence shows that the measures did not amount to a substantial deprivation of the Claimant's investment'. 78 The arbitrators also took seriously Canada's claims that its actions were taken as a result of its obligations under international environmental law conventions. While the arbitrators did not view these considerations as shielding Canada's actions from review, they appeared to deem them as evidence of the government having acted in good faith with respect to Chemtura and its products.
This dispute and that of Methanex may appear to put to rest concerns that Chapter 11 of NAFTA impedes public health and environmental regulation. Yet the awards in both disputes are troubling. In Chemtura, the award is criticised for not delving into the intricacies of treaty interpretation and construction, and for not setting out any lengthy accounts of the tribunal's reading of the NAFTA protections. 79 The tribunal, like the earlier Glamis Gold v United States tribunal, rejected submissions by Canada that tribunals should defer to good-faith regulatory measures of governments but yet, still with scanty elaborations, declined to adopt the approach of the earlier Glamis tribunal. 80 Canada, Mexico and the United States have argued that claimants must satisfy the requirement that regulations have not been made in good faith and for a public purpose. However, arbitrators in numerous NAFTA cases have rejected this position, thus facilitating investor claims. The tribunal noted repeatedly that lindane was banned in many other countries, making it unclear whether the ban would have been upheld had Canada been a regulatory leader in limiting the pesticide on health or environmental grounds. A similar observation can also be made in respect of the Methanex decision.
The Chemtura tribunal did contemplate the idea that regulatory delays might give rise to some material economic impact on a foreign investor, but observed that the claimant had asserted no independent damages arising from long-running regulatory reviews. The 76 Above n. 26. Art. 1110(1) states that 'no party may directly or indirectly nationalize or expropriate an investment of an investor of another Party in its territory or take a measure tantamount to nationalization or expropriation of such an investment ("expropriation"), except: (a) for a public purpose; (b) on a nondiscriminatory basis; (c) in accordance with due process of law …; and (d) on payment of compensation …' 77 Above n. 72, at para. 266. 78 Ibid. at para. 265. The arbitrators took a dim view of Chemtura's claims, going so far as to remark upon the claimant's 'elusive' behaviour and its occasionally 'disingenuous' and 'inconsistent' arguments in the arbitration. Indeed, after dismissing all of Chemtura's claims, the arbitrators signalled that it would be 'fair' for the claimant to bear the costs of the arbitration and that it would be 'just' and 'appropriate' for the fi rm to reimburse Canada for half of its legal costs (US$688,219). Chemtura paid half of Canada's legal costs at C$5.778 million. 
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tribunal's brief discussion of this issue was redolent of a few other investment treaty arbitrations where tribunals appeared to entertain the notion that treaty breaches may or may not have occurred, depending upon whether there was some measurable economic loss.
The tribunal further stated that the measures in question constitute 'a valid exercise of Canada's police powers'. 81 On the facts of the case, the arbitrators saw no 'substantial deprivation' of Chemtura's investments, such that there might be an expropriation as per Article 1110 of NAFTA by Canada. Moreover, in a development that might have been more widely heralded a decade before, arbitrators also signalled their view that Canada's actions fell within that country's police powers under international law. Why this particular dispute passed this unique 'police powers' test is unclear.
The positive outcomes of these two cases demonstrate the potential and promise of integrating environmental concerns into the investment regime through arbitral decisions. The downside, however, is that they do not set out clear guidelines to inform other arbitral panels, treaty makers, home and host states and foreign investors as to why a particular tribunal may or may not acknowledge environmental concerns -a situation which could also affect developing countries in further establishing their nascent environmental legislative jurisdictions. 82 Another signifi cance of the Chemtura dispute lies in the fact that, although Canada was successful, defending the claim was expensive. 83 Ultimately, the Canadian taxpayer spent $3 million in defending a challenge to a policy with a signifi cant public purpose, taken by a democratically elected government.
CONSIDERATION (BUT NO AFFIRMATION) OF THE ENVIRONMENTAL PURPOSE UNDERLYING GOVERNMENT MEASURES
Apart from those cases where there was neglect of the environmental concerns and others where such concerns were affi rmed as the legitimate exercise of the regulatory power of the state for public purposes, there is a third category of cases where the tribunal accepted the signifi cance of the environmental concerns but still decided that there was a violation of the investment agreement rights. 91 This was a signifi cant snub of an international environmental law instrument. The panel rejected Canada's defence that the enforcement discretion was an unlawful action by the EPA, stating that its determination would be based on the actions of the disputing parties on the basis of the law as it appeared to exist. Canada passed the interim and fi nal orders and did not challenge the legality of the enforcement discretion. 92 To determine whether the interim order was a legitimate environmental measure, the panel referred to the World Trade Organization/General Agreement on Tariffs and Trade (WTO/GATT) precedent and held that 'where a state can achieve its chosen level of environmental protection through a variety of equally effective and reasonable means, it is obliged to adopt the alternative that is most consistent with open trade' 93 and that the environmental objectives of the Canadian Government could have been achieved through other means. 94 This outcome is quite consistent with the language and the case law arising out of the WTO family of agreements. The tribunal based its decision on the factual fi nding that a large part of the PCB waste would be transported from Ontario and Quebec to a treatment facility in Alberta, which is much farther than to the S.D. Myers facility in Ohio. 95 None- 
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theless, the panel did not address the fact that the shipment of the waste to Ohio was only for recycling, after which it would be transferred to Texas for incineration. 96 It also declared that the ban was not justifi ed by bona fi de environmental concerns, therefore there was no legitimate environmental reason for the ban. 97 Clearly the tribunal accepted that 'international law makes it appropriate for tribunals to examine the purpose and effect of governmental measures'. 98 Nevertheless, in meeting its international environmental commitments, the tribunal obliges host states to adopt measures that are least inconsistent with investment protection. 99 Although, on the face of it, this may appear innocuous, it is a signifi cant restriction of a sovereign government's margin of discretion in the discharge of its regulatory function for legitimate public policy concerns, and results in the 'regulatory chill'. 100 It is debatable whether the tribunal is more qualifi ed than the state to determine the most effective means and measures. 101
INVESTMENT CASE ANALYSIS
The above cases demonstrate a number of key concerns regarding environmental considerations within the international investment regime. The fi rst is the lack of certainty on the part of both foreign investors and host state governments regarding how a tribunal will view regulatory measures by governments for legitimate environmental purposes relative to investment protection rights. Tribunals may totally disregard the purpose, however legitimate, of such a measure. Alternatively, they may affi rm that the purpose is relevant and might be a legitimate defence to a claim of breach of investment protection rules but without any clear criteria or guidelines as to how such a conclusion is reached. This leaves both parties unable to effectively assess the 'risk' of either their investment or regulatory decisions.
A second concern, which is related but fundamentally different from the above, is that this opacity demonstrates a lack of, or very slow progress, in integrating environmental considerations as an essential part of the sustainable development principle in the investment law regime. It is questionable how big an impact arbitral decisions can have in raising the standard of sustainability, considering that they are case-specifi c and nonprecedential. This gap is crucial because, as noted earlier, investment drives the global economy and many of the serious environmental challenges facing the global community are rooted in industries or projects fi nanced by foreign investment. If environmental concerns are not integral to the investment law regime, or if there is signifi cant uncertainty about investment rights vis-à-vis legitimate environmental concerns, the outcome constrains or restricts both policy and decision making, thereby representing a serious blow to actualising the more holistic approach to growth and development envisaged under the principle of sustainable development. 
A third concern is that there is a wealth of evidence that several countries, especially in the developing world, have weak regulations and poor enforcement of regulations designed to reduce the environmental impact of the operations of multinational companies. Several factors, including capacity defi cits and governance challenges, as well as economic factors, account for this. The 'regulatory chill' from the decisions, as noted above, can only further weaken the resolve of such countries to regulate effectively to address legitimate environmental concerns. Countries can, therefore, fi nd themselves locked into maintaining the status quo of poor environmental standards.
Furthermore, the rigid way in which investment protection rights are applied fails to recognise one of the fundamental realities of environmental regulation -they are very much science driven. This not only means that regulation has to evolve in line with the science (thus resulting in changes in the status quo that may be considered expropriation), but also that there is often a lack of consensus about the risks, causes and effects. Consequently, it is often a matter of judgment on the part of policy and lawmakers whether or not to adopt a particular position in the light of available evidence. This underlies the precautionary principle in environmental law. As such, even a dispute with 'positive' outcomes for the environment, such as Methanex, is not particularly helpful as it relies so heavily on the scientifi c evidence.
In light of the above, there is clearly a need for a predictable framework or set of mechanisms by which tribunals can adjudicate on investment disputes in a manner that effectively integrates environmental concerns into the process. While the instinct is to look towards an international investment treaty to address these concerns, it is unlikely that such a treaty will be forthcoming in the near future, if at all. In light of the short history of environmentalism, authoritative soft law instruments have often fi lled the spaces created by the absence of binding instruments, becoming launch pads for practical frameworks for responding to sustainability challenges. It is within this context that the outcome from Rio+20, coming 20 years after the Rio Declaration, had the potential to serve as a catalyst on a practical level for advancing sustainability integration within economic regimes, including mechanisms to ensure coherent and consistent jurisprudence from arbitral tribunals on sustainability integration in a manner that promotes all three pillars of the principle. In the next section, we explore the extent to which this was achieved at the Rio+20 conference.
RIO+20 AND MECHANISMS FOR INTEGRATING SUSTAINABILITY IN INVESTMENT ARBITRATIONS
This section considers two documents emanating from Rio+20. The aim is to determine whether it sets out principles or mechanisms that could help to facilitate the integration of sustainability within the investment regime, particularly within the context of investment arbitrations. The fi rst is the document from the main conference, while the second is from a parallel conference for judges sponsored by the United Nations Environment Programme (UNEP), the UN organ charged with responsibility for the environment.
THE RIO+20 OUTCOME DOCUMENT -THE FUTURE WE WANT
The main Rio+20 Conference produced an outcome document entitled The Future We
Want (FWW). 102 Although there is some positive analysis of the outcome document, 103 on the whole the FWW was heavily criticised by the majority of civil society groups, environmental non-governmental organisations (NGOs) and the media . 104 One of the main thrusts of this critique was that rather than develop robust policies and implementation mechanisms for the integration of environmental and social concerns into the international economic system, the provisions of the FWW appeared to empower corporate actors whose prioritisation of economic goals within the sustainable development paradigm has long hindered the mainstreaming of environmental and social concerns within international economic law systems.
The FWW pays scant attention to the current subordination of environmental and social concerns within the international investment regime, nor does it acknowledge the absence of clear and consistent mechanisms for determining the right balance between economic and environmental objectives. Rather, the focus is on the positive aspects of investment as a means of ensuring social goals such as education, poverty eradication, infrastructure development, and the promotion of 'green' products and processes. Indeed, foreign direct investment is specifi cally mentioned only once, in paragraph 271, within the context of its role in 'achieving enabling environments for the development, adaptation, dissemination, and transfer of environmentally sound technologies'. 105 More troubling is the fact that paragraph 58(a) of the FWW appears to affi rm unreservedly current international economic law, and subjugates sustainability principles to it when it 'affi rm[s] that green economy policies in the context of sustainable development ... should be consistent with international law'. This is a roll-back on the position set out in Agenda 21, where it is international law that is required to be made consistent with sustainable development when it provides that states should 'strengthen the relationship between existing international instruments or agreements in the fi eld of environment and relevant social and economic agreements or instruments'. 106 Since the status of sustainable development as a principle of international law is still contested, the implication of the FWW provision is that policies integrating 'green' concerns into the international investment regime should be consistent with the established international law protections on investments outlined earlier in this article. What paragraph 58(a) appears to do, therefore, is affi rm the position of investment tribunals in cases such as Marion Unglaube v Costa Rica, where arbitrators saw their duty as being to determine 'mundane issues of fact and law as they relate to the legality of the actions in dispute between the parties' rather than look to the purpose of the regulatory measure within the wider framework
of sustainable development. Environmental policies could therefore be either stymied or never come into being as a result of the 'regulatory chill'.
A further concern in the FWW document as it relates to investment disputes is its apparent watering down of the language of sustainable development by using it interchangeably with 'sustained economic growth' in various parts of the document. 107 In doing so, it arguably stands the principle on its head, since the very rationale for the principle of sustainable development is to serve as a check on untrammelled economic growth. Growth can be sustained without necessarily being truly sustainable, in the sense of addressing all three pillars of the sustainable development principle.
The failings of Rio+20, with its undue emphasis on the international economic system, can perhaps be explained by the fact that it took place against the backdrop of the prevailing weak global economy, brought on by the worldwide fi nancial crisis. State parties, particularly capital exporting states, may have felt compelled to prioritise economic growth.
If that was the case, it is an inherently paradoxical outcome, since the fi nancial crisis is perhaps some of the best evidence of the dire consequences of unbridled economic growth driven by poorly regulated corporate actors. 108 In light of the failings of Rio+20, we look, in the next section, to the outcome from a sister conference at Rio+20: The World Congress on Justice, Governance and Law for Environmental Sustainability (The Judges' Conference), for guidance on appropriate mechanisms for integrating environmental issues into the adjudicatory process. 109
THE DECLARATION OF THE RIO+20 JUDGES' CONFERENCE
The Judges' Conference, which was attended by over 150 judges and other judicial personnel, produced a separate document -the Rio+20 Declaration on Justice, Governance and Law for Environmental Sustainability. 110 This was much more concise and focused on achieving the integration of environmental concerns through judicial and governance systems. The focus on the environment component of sustainable development is perhaps not surprising, considering that it was sponsored by UNEP.
The preamble and text of the Declaration recognises the pivotal role of adjudicators in developing and promoting environmental sustainability. It provides, inter alia, that the 'Judiciary … has been the guarantor of the rule of law in the fi eld of the environment worldwide and that judicial independence is indispensable for the dispensation of environmental justice' ... and furthermore that '... a rich corpus of [judicial] decisions … [has had] a lasting effect on improving social justice, environmental governance and the further development of environmental law'. Although this text refers to the formal judicial sector, there is nothing stopping arbitrators who perform similar functions from engaging in such activism to better integrate environmental and social concerns within the system. The question though is why this has not happened so far, and what needs to be done to encourage such developments. Perhaps the answer lies partly in the fact that arbitrators are mainly commercial lawyers whose understanding of sustainable develop-
( 2 0 1 4 ) 2 1 -4 1 ment would be via the lens of international economic law norms rather than international environmental law norms.
This leads on to another key aspect of the Declaration which is its recognition of the need for 'effective dispute settlement systems' not only at the national level, but also internationally as '[e]nvironmental litigation often transcends national jurisdictions'. This view has resonance for the international investment dispute settlement regime. In its current form, the system is populated by investment arbitrators who are commercial lawyers, with understandably limited awareness of the broader implications of environmental issues or, indeed, environmental norms. For such an adjudicator, the impact of investment on endangered species with no apparent immediate implications would have a very different meaning than for a judge in a national environmental tribunal. There is a strong case, therefore, for the 'greening' of a tribunal faced with a dispute involving environmental concerns, perhaps by requiring that an environmental lawyer sits as one of the panel members, or that sustainability training be a requirement for registration as an arbitrator.
On a wider level, it raises the question of whether there ought to be an international environmental dispute settlement body, where environmental jurisprudence can be developed in a manner similar to the international human rights system. Principles and clearly developed criteria in such a forum will assist in promoting effective integration of environmental concerns in investment arbitral decisions. Such an arrangement is not too far-fetched and can be envisaged within the context of the judges' call for a strengthened role for UNEP (as part of strengthening the international governance institutions on the global environment) 'to effectively lead and advance the global policy and law-making agenda for the environment within the framework of sustainable development'.
The Declaration also comes up with a number of principles for advancing environmental sustainability which appear to be focused on national regimes rather than at international level or non-state mechanisms such as investment tribunals. Considering the importance of these tribunals in the development of sustainable development, adopting much broader principles which could be applied within these contexts would have been valuable. This is particularly important in light of the judiciary in some national regimes proactively promoting environmental sustainability even without binding laws. 111 A clear set of principles could sow the seeds for activism to take root even within investment tribunals.
Considering the issue holistically, strengthening national institutions can benefi t more effective integration of environmental sustainability in the investment regime. Thus the judges' call for the 'integrity of institutions and decision-makers' has relevance for the environment-investment disputes. A legal system where environmental laws and regulatory and administrative procedures are not transparent provides more opportunities for foreign investors, and indeed tribunals to question the purpose of environmental regulations; or claim that the introduction of such regulation was against their legitimate expectation (FET). A consistent and transparent environmental regulatory system would provide fewer bases for such claims. Moreover, establishing 'specifi c criteria for the inter- pretation' within environmental laws themselves may infl uence the thinking of investment tribunals towards interpretations more favourable to the achievement of environmental sustainability.
CONCLUSION
Over 20 years after the popularisation of the principle of sustainable development by the Rio Declaration, its integration into the international economic law systems still remains a challenge. Within the investment regime, there are still no binding frameworks for the integration of sustainability. Although international investment law instruments now contain some provisions on environmental and social concerns, they still remain largely ancillary to the binding protections available for the economic interests of investors. Specifi cally, the lack of appropriate integrations has implications for states' exercise of their regulatory powers in the public interest.
The analysis of arbitral tribunal decisions in this article on disputes relating to the legitimacy of government measures made on environmental grounds overwhelmingly demonstrates a disregard for the public purpose underlying government measures as this was considered irrelevant to the 'legal' question of the breach of investor protection rules. This is at odds with the goal of the principle of sustainable development, which is to ensure a holistic approach to development that considered equally environmental, social and economic concerns. Even in the few instances where the environmental measure was upheld, the tribunal did not set out a clear rationale or criteria for the decision. This creates uncertainty for all parties and to what is known as 'regulatory chill effect' where states fail to enact or implement environmental measures because of the possible consequences.
Part of the problem is that in the absence of binding legal instruments, the place of environmental norms within the investment regime is largely a matter of interpretation by arbitrators whose backgrounds and outlook favour the prioritisation of investment law norms. They are not helped by a lack of clear principles or mechanisms for integrating environmental and social concerns into the investment regime. Unfortunately, despite expectations, the FWW -the outcome document of the main Rio+20 Conference -delivered little in the way of principles or mechanisms to address this gap. However, the declaration from the Judges' Conference, which was organised by UNEP and held simultaneously with the main Rio Conference, provides some broad principles and implementation mechanisms which, if built upon, can help to facilitate a coherent and consistent approach for tribunals in determining whether or not a governmental measure is legitimately made such that it would not be considered a breach of investment protection rules at international law.
However, there needs to be a much more focused fl eshing out of the principles and mechanisms contained in the Judges' Declaration if there is to be any real optimism for better integration of environmental sustainability within investment law through the rulings of tribunals. These include a requirement for 'greening' of arbitral tribunals in matters related to environmental or social concerns to ensure expert analysis of the sustainability issues before the tribunal; establishing a clear set of criteria for determining when a government measure would be deemed to have been validly made and therefore not in breach of international investment protection; and the adoption of a purposive approach to the interpretation of investment protection rules in a manner that achieves the goal of sustainable development most investment law instruments now aspire to,
